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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

KROUPA, Judge: Respondent determ ned that petitioner was

not entitled to an abatenent of interest under section 6404(e)!?

IAIl section references are to the Internal Revenue Code in
effect for the years at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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with respect to the Brauns’? joint Federal incone tax returns for
1994 and 1997. The sole issue for decision is whether respondent
abused his discretionin failing to abate interest. W hold that
respondent did not abuse his discretion.
FI NDI NGS OF FACT
The parties have stipul ated some of the facts, which are

incorporated in our findings by this reference. Petitioner
resided in Gandview, Mssouri, when he filed the petition.

The Brauns’ 1994 and 1997 | ncone Tax Returns

Petitioner and his wife had consistently filed their incone
tax returns and paid their inconme tax liabilities tinmely until
1994, when a series of events caused the Brauns to file returns
and pay their income tax liabilities late. These events began
when petitioner lost his job in 1994. Shortly thereafter,
petitioner was shot through the throat, |ung, and shoul der by an
i ntruder burglarizing his honme in early 1995. Petitioner
survived, but the effect on his enployability and finances was
devastating. After spending 8 days on life support, petitioner
spent another 17 days in the hospital and approximately 7 nore
nmont hs bedri dden, undergoi ng surgeries, and receiving extensive

t her apy.

2The Brauns are petitioner and his wife, Tammy J. Braun, who
filed joint Federal incone tax returns. Because petitioner filed
the petition is his nane only, we refer to the Brauns when
describing their joint tax liabilities and actions they took
together. References to petitioner are to petitioner
i ndi vi dual |y.
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Petitioner finally began to get his life back on track about
3 years later, and in 1998 he filed the Brauns’ tax returns for
1994 through 1997 and submtted an offer in conprom se to
respondent for the outstanding tax liabilities and interest.?

Specifically, petitioner filed the Brauns’ prior 4 years of
i ncone tax returns on Septenber 13, 1998. The Brauns were due
refunds for 1995 and 1996. After crediting the refunds agai nst
their 1994 tax liability, the Brauns had tax liabilities left
outstanding for 1994 and 1997. Respondent previously sent the
Brauns a deficiency notice for 1994. Wen the Brauns failed to
respond, respondent assessed an anount the Internal Revenue
Service (IRS) determned to be the Brauns’ 1994 tax liability and
$2,028.31 in interest.*

Respondent assessed additional tax and interest after the
Brauns filed their incone tax return for 1994.° Respondent al so

assessed the tax reported on their inconme tax return for 1997

The Brauns were due refunds for 1995 and 1996 t hat
respondent applied against their 1994 tax liability. Incone tax
credits totaling $2,294.05 from 1995 and 1996 were applied to the
Brauns’ 1994 account, and respondent abated $197.21 of interest.
| ncome tax credits totaling $2,832.47 from 1999-2002 were al so
applied to the Brauns’ 1994 account.

“The anpunt assessed for 1994 included a $7,057 inconme tax
deficiency, a $1,220.75 addition to tax under sec. 6651(a)(1) for
failure to file tinmely, and a $239.13 addition to tax under sec.
6654 for failure to pay estinmated tax.

The late-filed return for 1994 reflected a $12,311.60 tax
l[tability that resulted in an additional assessnent for 1994 of
$5,254 in tax and $1,219.06 in interest.
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plus interest.® In addition, respondent nade assessnents of $800
for 1994 and $74. 10 for 1997 agai nst the Brauns in August 2003.

Ofer in Conpronise

Petitioner submtted his initial offer in conpromse in the
formof a letter sunmarizing his job | oss and physical injury.

I n response, respondent w thdrew penalties against the Brauns for
1994, except the estimated tax addition, and sent petitioner
proper fornms for filing an offer in conprom se. Respondent sent
to petitioner a Form 433-F, Collection Information Statenment, and
Form 656, O fer In Conprom se. Petitioner conpleted and returned
these forns to respondent, offering to conprom se the Brauns’ tax
l[iability for $2,500. At that time, the Brauns’ tax liabilities
total ed approxi mately $11, 000, including interest.

Respondent | ater requested a | onger information statenent
frompetitioner, this time a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vidual s.’
Petitioner refused to submt the | onger Form 433-A, insisting
i nstead that respondent use the shorter Form 433-F, which he had

al ready subm tted.

5The late-filed return for 1997 reflected a $4, 317 tax
liability.

'Form 433-A, Collection Information Statenent for Wage
Earners and Sel f - Enpl oyed I ndividuals, is six pages conpared to
t he one-page Form 433-F, Collection Information Statenent,
respondent initially sent the Brauns.
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Because the Brauns had individual retirenment accounts
totaling nore than $46, 000 but offered to pay approxi mately
$2,500 of an $11,000 tax liability, including interest,
respondent determ ned that petitioner’s offer was too | ow
Respondent rejected petitioner’s offer in conprom se on
collectibility and liability grounds. Respondent relied upon the
shorter Form 433-F, that petitioner had originally submtted, in
maki ng his determ nation. Petitioner appeal ed.

Appeal Ofer in Conprom se Determ nation

The Appeals O fice (Appeals) scheduled a conference with
petitioner to discuss his offer in conprom se. Petitioner
cancel ed the neeting but increased his offer in conpromse from
$2,500 to $3, 600.

Appeal s request ed anot her conference with petitioner.
Petitioner objected to the conference because he m strusted
respondent. Petitioner stated that he preferred al
communi cation be in the formof witten correspondence.
Petitioner also charged respondent with nmaking fal se statenents,
corresponding for the sole purpose of “finding funds” rather than
to consider his offer, retaliating agai nst hi mbecause he had
exposed respondent’s “gestapo” tactics, and discrimnating

agai nst himon account of sex, race, age, and marital status.
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Respondent sought to reassure petitioner by letter that
Appeal s was i ndependent of other offices in the IRS. Respondent
expl ai ned that petitioner could openly discuss matters with
Appeal s, that he had the right to legal representation at a
conference, and/or he could be acconpani ed by anot her person.
Agai n, petitioner refused respondent’s gesture and insisted upon
a witten record of communi cation

Petitioner raised his offer in conprom se again, this tine
to the full amount of the Brauns’ tax liabilities for 1994 and
1997, excluding interest.® Petitioner’s anended offer al so
required that respondent admt to having commtted errors.

| nvest nent Account | nformation

During consideration of petitioner’s offers, Appeals
requested the “current value” of petitioner’s 401(k) account.?®
Twi ce petitioner sent respondent the current “vested” anount
rather than the “current value.” Respondent’s Taxpayer Advocate
(the TA) later explained the distinction to petitioner. The TA

al so told petitioner that respondent should have requested “all”

8At that tinme, petitioner conputed his full tax liability,
| ess interest, at $5,180.12. Petitioner later stated that his
full tax liability, less interest, was $4,586.27. Each tinme that
petitioner amended his offer in conprom se, he did so by letter
to respondent, rather than by submtting an updated Form 656,
O fer in Conprom se.

°On Mar. 25, 2002, petitioner replied that the current
vested bal ance in his 401(k) account was $1,671.59 as of Dec. 31,
2001. Later, petitioner reported that the current vested bal ance
in his 401(k) account was $4, 384.54 as of Cct. 30, 2002.
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i nformation regardi ng the Brauns’ pension plans and investnent
accounts rather than only petitioner’s 401(k) information. The
TA relayed this to Appeals, and Appeals nailed petitioner an
anended letter requesting the correct information. Petitioner
reported approxi mately $46,000 in investnments as individual
retirement accounts. !

After reconsideration, Appeals affirnmed respondent’s initial
determ nation rejecting petitioner’s offer in conpromse for
$2,500. Appeals also rejected petitioner’s final offer to pay
the Brauns’ full tax liabilities for 1994 and 1997, excl uding
i nterest.

C ai m for Abat ement

Because petitioner’s last offer in conprom se anounted to
100 percent of the Brauns’ tax liability, petitioner’s claim
essentially took the formof an interest abatenent claim
Respondent therefore requested that petitioner submt a Form 843,
Claimfor Refund and Request for Abatenent, in connection with
his offer in conpromse. |In the interest abatenent request,

petitioner alleged errors and undue delay in respondent’s

The Brauns had previously submtted investnent account
information in their Form433-F on July 22, 1999.

1The Brauns reported $46,468 in individual retirenent
accounts as of Jan. 6, 2003. The Brauns reported $44, 609 as of
July 22, 1999.
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consideration of his offer in conprom se. Respondent denied
petitioner’s interest abatenent claim??
The entire course of events, frompetitioner’s first request
to conprom se their tax liability through respondent’s final
denial of his claim took nore than 3 years.

Notice of Intent To Levy and Paynent

Respondent sent the Brauns a notice of intent to |levy on
March 24, 2003, and a Form 668-W Notice of Levy on Wages,
Sal ary, and O her Incone, on July 2, 2003. The Brauns paid
respondent $8,409.92 on July 15, 2003, approximately 5 nonths
after petitioner received respondent’s final determ nation
rejecting his offers in conprom se. The Brauns’ paynent
satisfied their tax liabilities for 1994 and 1997, but |eft
out st andi ng accrued and unassessed interest.!® Petitioner
appeal ed to our Court respondent’s determ nation not to abate

interest for 1994 and 1997.

20n Feb. 10, 2003, the Appeals Ofice also notified the
Brauns that their interest abatenment claimwould be denied.
Petitioner received a letter fromrespondent denying his interest
abatenent claim2 days |ater.

BOF the Brauns’ $8, 409. 92 paynent, respondent applied
$8,087.71 to the Brauns’ 1994 account and $322.21 to the Brauns’
1997 account.
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OPI NI ON
We are asked to deci de whet her respondent abused his
discretion in denying petitioner’s interest abatenent claim
Interest on a deficiency in incone tax generally begins to accrue
on the due date of the tax return and continues to accrue,
conpoundi ng daily, until paynent is nmade. See secs. 6601(a),
6622(a) .
This Court may order an abatenment of interest if there is an
abuse of discretion by the Comm ssioner in failing to abate
interest. See sec. 6404(h) (formerly sec. 6404(g)); Lee v.

Comm ssioner, 113 T.C 145, 149 (1999). In order to denonstrate

an abuse of discretion, a taxpayer nust prove that the
Comm ssi oner exercised his discretion arbitrarily, capriciously,
or without sound basis in fact or law. See Rule 142(a); Lee v.

Conmi ssi oner, supra; Wodral v. Conm ssioner, 112 T.C. 19, 23

(1999).

The Comm ssioner nay abate interest if the taxpayer
identifies both an error or delay in paynent of tax caused by a
m ni sterial or managerial act of respondent and the period of
time over which interest should be abated as a result of the
error or delay. See sec. 6404(e) (as currently in effect);

Donovan v. Conmi ssioner, T.C. Menp. 2000-220; see also Krugnman V.

Commi ssioner, 112 T.C. 230 (1999); Douponce v. Conmm ssioner, T.C

Meno. 1999- 398.
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In 1996, Congress anended section 6404(e) to all ow abat enent
attributable to erroneous or dilatory performance by respondent
of managerial acts, but Congress nmade the anendnent effective
only for interest accruing on tax deficiencies or paynents for
tax years beginning after July 30, 1996. The fornmer standard for
i nterest abatenent, therefore, applies to 1994, while the anended
provision applies to petitioner’s interest abatenent claim
regardi ng 1997.

Specifically, for 1994 the Comm ssioner nay abate the
assessnment of interest with respect to an “error or delay” by an
of ficer or enployee of the IRSin performng a “mnisterial act.”
Sec. 6404(e)(1). For 1997, the Conm ssioner may abate the
assessnment of interest with respect to any “unreasonable error or
delay” resulting from*®“mnagerial” as well as mnisterial acts.
Sec. 6404(e)(1l); see Taxpayer Bill of R ghts 2, Pub. L. 104-168;
sec. 301(a)(1) and (2), 110 Stat. 1457 (1996) (effective for
interest accruing with respect to deficiencies or paynents for
t axabl e years beginning after July 30, 1996).

A “mnisterial act” is a procedural or nmechanical act that
does not involve the exercise of judgnment or discretion and that
occurs during the processing of a taxpayer’s case after al

di scretionary decisions in the case have occurred. Goblirsch v.

Comm ssioner, T.C Menp. 2005-78 (citing Lee v. Conm ssioner,

supra, and Donovan v. Conmm ssioner, T.C Meno. 2000-220); sec.
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301. 6404-2T(b) (1), Tenporary Proced. & Adm n. Regs., 52 Fed. Reg.
30163 (Aug. 13, 1987); sec. 301.6404-2, Proced. & Adm n. Regs.
In contrast, a “managerial act” is an adm nistrative act
that occurs during the processing of a taxpayer’s case and that
i nvol ves the tenporary or permanent | oss of records or the
exerci se of judgnment or discretion relating to managenent of
personnel . Sec. 301.6404-2(b)(1), Proced. & Adm n. Regs.
Congress did not intend the interest abatenent statute to be
used routinely. Accordingly, we grant abatenent only “where
failure to abate interest would be wi dely perceived as grossly

unfair.” Lee v. Conm ssioner, supra; H Rept. 99-426, at 844

(1985), 1986-3 C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at 208
(1986), 1986-3 C.B. (Vol. 3) 1, 208. Further, the nere passage
of time does not establish an error or delay by the Conm ssioner.

See Lee v. Conmi ssioner, supra at 150.

Petitioner contends that respondent commtted several errors
in processing his offers in conprom se. These errors, petitioner
asserts, include respondent’s conflicting requests for an
information return, and respondent’s request for all the Brauns’

i nvest ment account information when respondent had earlier
requested only 401(k) information. |In addition, petitioner

al l eges that respondent falsely clainmed that petitioner did not
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respond to an earlier phone inquiry by respondent.?* These
errors, petitioner clains, account for the undue delay in
respondent’s denial of his offers in conprom se. Consequently,
petitioner contends that respondent shoul d have abated al
interest related to the Brauns’ tax liabilities for 1994 and
1997. W address each of petitioner’s contentions in turn.

1. VWhet her Petitioner Established an Error or Delay by
Respondent in Performng a Mnisterial or Minagerial Act

For petitioner to prevail, he must first identify an error
or delay by respondent in the performance of a mnisterial act
for 1994 or a mnisterial or nmanagerial act for 1997. Exanples
of mnisterial errors or delays include an unreasonable delay in
the transferral of a case anong IRS district offices or a del ay
in the issuance of a deficiency notice after all discretionary
decisions in the case have occurred. See sec. 301.6404-2(c),
Exanples (1) and (2), Proced. & Adm n. Regs. Petitioner has
al l eged no delays attributable to the transferral of his case

anong I RS offices or a delay in issuing the Brauns a notice of

“petitioner cites, as an exanple of respondent m sl eadi ng
him a call fromrespondent on Mar. 21, 2000, requesting pay
stubs and Form 433-A from petitioner. |In response, petitioner
sent respondent two letters on Apr. 1 and Apr. 4, 2000. 1In a
letter on Apr. 5, 2000, respondent stated, anong other things,
that he had “received no response” frompetitioner to his earlier
phone call. Because respondent sent the letter nerely 4 days
after petitioner’s earlier letter, however, it is plausible that
respondent had not received petitioner’s letters before he sent
hi s response.
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deficiency. Petitioner has alleged, therefore, no mnisterial
delays in this case.

Managerial errors or delays, on the other hand, include
situations involving the |oss of records or the exercise of
judgnent relating to managenent of personnel. See sec. 301. 6404-
2(c), Proced. & Adm n. Regs. Delays involving the exercise of
such judgnment may result fromthe Comm ssioner sending an IRS
agent to training or granting sick |leave to an agent for an
extended period w thout reassigning the agent’s cases. See sec.
301. 6404-2(c), Exanples (3), (4), (5, (10), Proced. & Adm n.
Regs.

Petitioner alleges that respondent commtted a nmanageri al
m stake in requesting that petitioner submt a Form 433-F, then
requesting that petitioner submt Form 433-A, which is
substantially longer. One nonth after respondent requested the
| onger form however, respondent told petitioner that he would
proceed with his determ nation based upon the shorter form as
petitioner requested. The delay, therefore, was not |onger than
a nont h.

Moreover, an abatenent of interest is not warranted where a
significant aspect of the delay is attributable to petitioner.
See sec. 6404(e)(1); sec. 301.6404-2(c), Exanple (13), Proced. &
Adm n. Regs. Here, petitioner originally submtted his offer in

conprom se w thout proper forns, he increased the anmount of his
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offer twice, he cancel ed one conference with respondent and
refused others, and he failed to submt all the information that
respondent requested. W find that these actions constituted a
significant cause of the delay in processing petitioner’s offers
in conprom se. Petitioner’s remaining allegations that
respondent msled him discrimnated against him and retaliated

agai nst himare not supported by the record.

2. VWhet her Petitioner Established a Correl ati on Between a
Specific Period of Delay in Paynent and an Error or Del ay by
Respondent

Further, section 6404(e) requires that petitioner not only
identify a m stake by respondent, but link the m stake to a
specific period of delay in paynment for which interest should be
abated. Petitioner has alleged no specific period during which
i nterest should be abated, other than objecting generally to al
interest flowng fromthe Brauns’ tax liabilities for 1994 and
1997.

The requisite correlation between an error or del ay
attributable to the Conm ssioner and a specific period of tine
is, for the nost part, m ssing where a taxpayer requests that al
interest with respect to the deficiencies be abated. See Donovan

v. Comm ssioner, T.C Meno. 2000-220. Petitioner’s request

anmounts to a claimfor an exenption frominterest, rather than a
claimfor abatenent of interest. [d. Congress did not intend

the statute to be used “routinely to avoid paynent of interest.”
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See H Rept. 99-426, supra at 844, 1986-3 C.B. (Vol. 2) at 844;
S. Rept. 99-313, supra at 208, 1986-3 C.B. (Vol. 3) at 208.

3. VWhet her Petitioner Wwuld Have Paid the Tax Liability Earlier

but for Respondent’s Error

Finally, no abatement is warranted where, notw thstanding a
m st ake by the Comm ssioner, no earlier paynent woul d have been

made. See Wight v. Comm ssioner, T.C. Mnpb. 2004-69, affd. 125

Fed. Appx. 547 (5th G r. 2005); see also Spurgin v. Conm Ssioner,

T.C. Meno. 2001-290; Bo v. Conmissioner, T.C. Menp. 2005-150.

I nterest accruing nerely because a taxpayer fails to pay the
assessed tax is not subject to abatenent under section 6404(e).

Ahmaogak v. Comm ssioner, T.C. Mnp. 2003-238; Donovan V.

Conmi ssi oner, supra; Douponce v. Comm ssioner, T.C Meno. 1999-

398. Petitioner has not denonstrated that the Brauns woul d have
paid their tax liabilities for 1994 and 1997 earlier but for
respondent’s actions.

4. Concl usi on

We recogni ze that petitioner underwent severe physical
trauma, as well as job | oss before and after his injury, all of
whi ch contributed to the Brauns’ failing to file or pay their
income tax timely for 1994 or 1997. Qur jurisdictionis limted,
however, to determ ning whet her respondent abused his discretion
in not abating interest.

From our review of the record, petitioner has not shown that

respondent was dilatory in performng a mnisterial or manageri al
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act. In fact, our review reflects that respondent followed
regular I RS procedures in processing petitioner’s various offers
in conprom se and that interest accruals for 1994 and 1997 were
merely the result of petitioner’s failure to pay the entire
bal ance owed. W therefore conclude that respondent did not
abuse his discretion by denying petitioner’s request to abate
interest on the Brauns’ unpaid tax liabilities for 1994 and 1997.
Accordi ngly, we sustain respondent’s determ nation.

I n reaching our holding, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




